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Introduction

Franchising is a well-established and economically signiucant b.siness model in the 
NetherlandsI 2n 050,p axxro9imately 36f vranchise vorm.las were actiDe in the k.tch 
mar4etp oxerating thro.gh more than 67p368 vranchised o.tletsI Franchise b.sinesses 
emxloy oDer 76€p€55 xeoxle and generate ann.al reDen.es in e9cess ov T,5I, billionI[-
1] "he vranchise sector th.s rexresents a s.bstantial comxonent ov the k.tch economyI 
Franchising in the Netherlands sxans n.mero.s ind.striesp with xartic.lar concentrations 
in vood and non-vood retailp serDicesp and healthcareI

"he sector encomxasses a broad sxectr.m ov vranchise modelsp ranging vrom jsovt 
vranchisej arrangementsp in which the vranchisee en(oys considerable vreedom to shaxe 
its actiDities within the vranchise vorm.la )vor instancep by selecting its own xrod.ct 
assortment vrom a broader range aDailable within the vorm.la“p to jhard vranchisej models 
in which Dirt.ally eDery detail ov the b.siness oxeration is xrescribed by the vranchisorI 
2n hard vranchise arrangementsp the vranchisee is evvectiDely relieDed ov many oxerational 
decisions in e9change vor s.rrendering a degree ov entrexrene.rial a.tonomyI

"he k.tch association named VNederlandse Franchise ”ereniging )NF”“– is the xrincixal 
ind.stry body rexresenting vranchisors in the Netherlandsp with axxro9imately 055 
vranchisor members q ro.ghly a O.arter ov all actiDe vranchise vorm.las in the co.ntryI 'n 
the vranchiseesS sidep there are Dario.s interest gro.xs and associations that chamxion the 
interests ov vranchiseesI "he main national organisation is the VFranchisenemers Netwer4 
Nederland– )k.tch FranchiseesS Networ4“I

2nternational vranchisors are well rexresented in the k.tch mar4et and the Netherlands 
is home to seDeral ma(or international vranchise oxerationsp incl.ding ’.bwayp kominoPs 
ziKKap 2EA1p 1ccor and 1nytime FitnessI

Year in review

"he most signiucant deDeloxment in k.tch vranchise law in recent years has been the 
entry into vorce ov the k.tch Franchise 1ct )the V1ct–“ on J Ban.ary 050JI "his legislation 
introd.ced a new "itle Jf to Coo4 8 ov the k.tch :iDil :ode )k::“ )articles 8H3JJq300 k::“p 
establishing vor the urst time a comxrehensiDe stat.tory vramewor4 sxeciucally goDerning 
vranchise agreementsI "he aim ov the 1ct is to strengthen the xosition ov vranchiseesI

’ince the 1ctSs entry into vorcep a growing body ov case law has beg.n to shaxe its 
interxretationI "he xast year has seen signiucant decisions on the deriDatiDe vorm.lap the 
scoxe ov the 1ctPs deunition and termination ov vranchise agreementsI

keriDatiDe vorm.la

"he most high-xroule vranchise disx.te ov the xast year inDolDes 1lbert Mei(n and the 
1ssociation ov 1lbert Mei(n FranchiseesI[2]

1lbert Mei(n e9xloits s.xermar4ets with a high range ov xrod.ctsp incl.ding ready-to-eat 
mealsp and introd.ced the concext VUaalti(d "h.is– q a deliDery serDice vor ready-to-eat 
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meals vor elderly xeoxle in need ov assistanceI 1 central O.estion was whether this 
constit.ted a deriDatiDe vorm.la within the meaning ov the 1ctI "he kistrict :o.rt ov 
Noord-Molland r.led that Uaalti(d "h.is O.aliues as a deriDatiDe vorm.lap[3] reasoning 
in xartic.lar that Uaalti(d "h.is ovvered a xrod.ct comxarable to what 1lbert Mei(n 
vranchisees already sell in their s.xermar4etsp thereby oxerating as a sexarate channel 
vor an eO.iDalent xrod.ct .nder the same .mbrellaI 1lbert Mei(n was therevore reO.ired-
[4] to see4 the xrior consent ov the vranchisees bevore la.nching the concextI Ceca.se 
no threshold Dal.e vor e9xected reDen.e loss had been agreedp the consent reO.irement 
axxlied wheneDer any reDen.e loss vor vranchisees was reasonably voreseeablep regardless 
ov its magnit.deI

"he co.rt also conurmed that the consent is not incomxatible with A/ comxetition law and 
cannot be set aside on gro.nds ov conGict with the ’erDices kirectiDeI

MoweDerp the co.rt also vo.nd that the vranchisee association had not acted as a good 
vranchiseeH the co.rt declared in the co.nterclaim that the association had not cond.cted 
itselv as a good vranchiseep haDing bloc4ed negotiations on the threshold Dal.e by 
conditioning them on sexarate agreements regarding 1M 'nlineI

"his r.ling is widely regarded as a landmar4 on the goDernance ov deriDatiDe vorm.las 
and the introd.ction ov online and new retail concexts within vranchise chainsI "he 
(.dgment hasp howeDerp not gone witho.t criticismI Coth the O.aliucation ov Uaalti(d "h.is 
as a deriDatiDe vorm.la and the co.rtSs assessment ov each xartySs cond.ct haDe been 
O.estioned in legal xractice as leaDing considerable room vor interxretationI "he o.tcome 
ov the xending axxeal is therevore closely watchedI

’coxe ov the Franchise 1ct

1nother imxortant deDeloxment concerns the scoxe ov the stat.tory deunition ov the 
vranchise agreementI[5] 2n the V’tellantisRz’1 :ontractxartners–[6] casep the 1msterdam 
:o.rt ov 1xxeal addressed whether a.tomotiDe dealer agreements O.alivy as vranchise 
agreements within the meaning ov the 1ct q a O.estion that has generated considerable 
doctrinal debateI "he broader O.estion ov whether selectiDe distrib.tion agreements vall 
within the 1ctSs scoxe remains a releDant iss.e vor xractitionersI

"he :o.rt ov 1xxeal reasoned that whether a vranchise relationshix e9ists is determined 
by the act.al content ov the xartiesS relationshixp not by the label they assign to itI "o 
O.alivy as a vranchise agreementp it m.st be shown that the entrexrene.r oxerates its 
b.siness according to a vorm.la that determines the .nivorm identity and axxearance 
ov the chainI 2t v.rther obserDed that the legislatiDe history ov the 1ct xroDides no basis 
vor concl.ding that the legislat.re intended to bring agreements that were not xreDio.sly 
regarded as vranchise agreements within the scoxe ov the new 1ctI "he :o.rt ov 1xxeal 
held that the ’tellantis dealersp as a gro.xp did not vall within the scoxe ov the 1ctp beca.sep 
among other thingsp the dealers oxerated .nder their own trade namesp had their own 
rex.tations and c.stomer-recognisable identitiesp engaged in m.ltibrand actiDitiesp and 
also held dealershixs o.tside the ’tellantis gro.xI "he dealers s.bseO.ently lodged a 
cassation axxeal with the k.tch ’.xreme :o.rtI

2n those cassation xroceedingsp a recent 1dDocate Weneral oxinion[7] bevore the k.tch 
’.xreme :o.rt concl.ded that the cassation gro.nds vail and that the axxeal sho.ld 
be re(ectedI 1ltho.gh an 1dDocate WeneralSs oxinion is x.rely adDisory and not binding 
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on the ’.xreme :o.rtp it carries considerable xers.asiDe weightI "his concl.sion is well 
worth readingI "his is all the more tr.e giDen thatp in its (.dgment ov J8 B.ly 050fp[8] the 
’.xreme :o.rt did not address the O.estion ov classiucationp b.t dismissed the axxeal in 
cassation on xroced.ral gro.ndsI kesxite this the case xroDides imxortant g.idance on 
the o.ter bo.ndaries ov the stat.tory deunition ov a vranchise agreement q xartic.larly vor 
distrib.tion and dealershix networ4sI

"ermination

2n late 0507p the k.tch ’.xreme :o.rt decided the VLeen Ca44er case–[9] which has been 
widely disc.ssed in early 050,I

"he ’.xreme :o.rt  aYrmed that while a vranchisor with a Dalid contract.al  right 
to terminate may do so on legitimate b.siness gro.ndsp terminating a long-standing 
vranchise agreement witho.t ovvering comxensation can nonetheless be .naccextable 
.nder the standards ov reasonableness and vairnessp giDen the d.ration ov the relationshixp 
the vranchiseeSs e9xectationsp .nreco.xed inDestmentsp and the vranchiseeSs dexendent 
xositionI

"he ’.xreme :o.rt conurmed that eDen where an agreement xroDides a termination 
mechanismp the reO.irements ov reasonableness and vairness may q dexending on the 
nat.re and content ov the agreement and the circ.mstances q xrecl.de terminationp 
termination witho.t comxelling gro.ndsp termination at a xartic.lar timep or termination 
witho.t an ovver to xay comxensationI

Market entry

•estrictions

"he Netherlands has no licensing reO.irementp no registration reO.irement vor vranchisorsp 
and no sector-sxeciuc reg.latory regime goDerning the granting ov vranchise agreements 
in the Netherlands q neither vor k.tch nor vor voreign vranchisorsI Foreign vranchisors 
may vreely grant master vranchise or deDeloxment rights to local entities and there are no 
restrictions on a voreign vranchisor holding eO.ity in a k.tch vranchise comxany or owning 
real estate in the NetherlandsI Uaster vranchising is commonly .sed in xractice vor the 
entry ov international vranchise systemsI

Foreign e9change and ta9

"here are no voreign e9change controls in the Netherlands that are sxeciucally releDant to 
cross-border vranchisingI For vranchisors establishing oxerations in the Netherlandsp care 
sho.ld be ta4en to assess whether actiDities q s.ch as rec.rrent trainingp insxections or 
oxerational s.xxort xroDided in the Netherlands q giDe rise to a xermanent establishment 
.nder k.tch law and the axxlicable ta9 treaty )which generally vollows the 'A:k Uodel“I 
2n that casep the vranchisor co.ld be obliged to register with the k.tch "a9 1dministration 
and be liable vor ”1"I "he vranchisor may v.rthermore need to register as a withholding 
agent and be obliged to acco.nt vor xayroll ta9es and social sec.rity contrib.tionsI Finallyp 

Franchise Law | Netherlands Explore on Lexology

https://www.lexology.com/indepth/franchise-law/netherlands?utm_source=TLR&utm_medium=pdf&utm_campaign=Franchise+Law+-+Edition+13


 RETURN TO SUMMARY

the vranchisor co.ld be s.b(ect to k.tch corxorate income ta9I 2n cross-border vranchise 
relationshixsp it is recommended to clearly agree on the c.rrency ov xaymentp the allocation 
ov e9change rate ris4 and the axxlicable conDersion mechanismI

Intellectual property

Crand search

"rademar4s releDant to vranchises can be searched thro.gh the Cenel.9 'Yce vor 
2ntellect.al zroxerty )C'2z“ vor Cenel.9 mar4sp the A.roxean /nion 2ntellect.al zroxerty 
'Yce )A/2z'“ vor A/ trademar4sp and the ;orld 2ntellect.al zroxerty 'rganiKation );2z'“ 
vor international registrationsI "he online databases maintained by these oYces allow 
Deriucation ov the stat.s ov trademar4 registrationsp their ownershixp and the e9istence 
ov registered licencesI "rade name searches can be cond.cted thro.gh the k.tch "rade 
•egister maintained by the :hamber ov :ommerceI

Crand xrotection

"rademar4 registration in Cenel.9 is evvect.ated thro.gh the C'2zI "he registration xrocess 
inDolDes ulingp e9aminationp a xeriod vor oxxosition by third xartiesp and vormal registrationI 
A/-wide xrotection can be obtained thro.gh A/2z'I "he Netherlands is a xarty to the 
Uadrid zrotocolp allowing international trademar4 registration thro.gh ;2z'I kesign rights 
releDant to vranchise trade dress may be registered at the C'2z or A/2z' leDelI

Anvorcement

Franchise  agreements  tyxically  grant  the  vranchisor  broad  rights  to  xrotect  its 
distinctiDe signs and intellect.al xroxertyI Anvorcement may be x.rs.ed thro.gh ciDil 
xroceedingsp incl.ding interim in(.nctions to restrain invringementI "he k.tch co.rts haDe 
well-established xroced.res vor 2z envorcementI

kata xrotectionp cybercrimep social media and e-commerce

"he Netherlands is s.b(ect to the A/ Weneral  kata zrotection •eg.lation )Wkz•“p 
which axxlies to vranchisors and vranchisees that xrocess xersonal dataI Coth xarties 
m.st comxly with Wkz• obligations regarding the lawv.l xrocessingp storagep and 
transver ov xersonal datap incl.ding in cross-border vranchise oxerationsI "he k.tch kata 
zrotection 1.thority e9ercises s.xerDisory xowers and may imxose signiucant unes vor 
non-comxlianceI

1ltho.gh the 1ct contains no xroDisions sxeciucally addressing e-commercep online sales 
haDe become a central asxect ov modern vranchise systemsI Franchisors and vranchisees 
m.st comxly with the general vramewor4 goDerning e-commercep and online salesI "he 
axxlicable k.tch r.les are largely based onp or directly deriDed vromp harmonised A.roxean 
legislation and the A/-wider legal vramewor4I
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Franchise law

Legislation

1s described .nder V@ear in reDiew–p the Netherlands has a dedicated Franchise 1ctI "he 
1ct establishes a comxrehensiDe regime goDerning the vranchise relationshix vrom the 
xre-contract.al xhase thro.gh to termination and xost-contract.al restrictionsI

"he legislation is ov mandatory lawH its xroDisions cannot be derogated to the disadDantage 
ov the vranchiseeI :ontract.al xroDisions that conGict with article 8H305 k:: )regarding 
goodwill and xost-term non-comxete restrictions“ are DoidI Creaches ov other mandatory 
xroDisions render the releDant legal act Doidable .nder article 6H75)0“ k::I

"he 1ct is deliberately vramed in broad terms to accommodate the diDersity ov vranchise 
arrangements across sectorsI 1t its corep the 1ct is b.ilt aro.nd the oDerarching xrincixle 
that the vranchisor and vranchisee m.st cond.ct themselDes towards each other as a 
Vgood vranchisor– and a Vgood vranchisee– )article 8H3J0 k::“I "his general d.ty draws 
.xon established k.tch ciDil law concextsp analogo.s to the d.ty to act as a jgood 
emxloyerj or jgood tenantj vo.nd elsewhere in the k::I

zre-contract.al disclos.re

"he 1ct imxoses detailed xre-contract.al invormation obligationsp xrimarily on the 
vranchisorI  /nder  article  8H3J6  k::p  the  vranchisor  m.st  xroDide  the  xrosxectiDe 
vranchiseep in a timely mannerp withH

O the unal dravt vranchise agreementp incl.ding all anne9esP

O a descrixtion ov the content and x.rxose ov the unancial obligationsp s.rchargesp 
or other unancial contrib.tions reO.ired ov the vranchiseep incl.ding reO.ired 
inDestmentsP

O invormation concerning the manner and vreO.ency ov cons.ltation between the 
vranchisor and vranchiseesp and the contact details ov any vranchisee rexresentatiDe 
bodyP

O the e9tent to which and way the vranchisor may comxete with the vranchiseep 
incl.ding thro.gh a deriDed vorm.laP

O the e9tent to which the vranchisee may access reDen.e-related dataP

O where reasonably aDailablep invormation on the vranchisorSs unancial xositionP and

O unancial data relating to the intended location ov the vranchise b.siness orp in the 
absence thereovp unancial data vrom a comxarable b.sinessp with the vranchisor 
indicating on what gro.nds it considers the comxarator to be comxarableI

"he vranchisor m.st additionally xroDide all other invormation ov which it 4nows or 
reasonably s.sxects that it is releDant to the concl.sion ov the vranchise agreementI

Franchise Law | Netherlands Explore on Lexology

https://www.lexology.com/indepth/franchise-law/netherlands?utm_source=TLR&utm_medium=pdf&utm_campaign=Franchise+Law+-+Edition+13


 RETURN TO SUMMARY

"he xrosxectiDe vranchiseep vor its xartp has an obligation to xroDide the vranchisor with 
timely invormation on its unancial xositionp insovar as this is reasonably releDant to entering 
into the vranchise agreementI

1 mandatory standstill xeriod ov at least vo.r wee4s m.st be obserDed between the 
xroDision ov all reO.ired xre-contract.al invormation and the concl.sion ov the vranchise 
agreement )article 8H3J7 k::“I k.ring this xeriodp the vranchisor may not amend the 
dravt agreement to the disadDantage ov the vranchiseep may not concl.de the vranchise 
agreement  or  any agreement  ine9tricably  lin4ed to it  )other  than a conudentiality 
agreement“p and may not enco.rage the xrosxectiDe vranchisee to ma4e any xayments 
or inDestments connected with the xrosxectiDe vranchise relationshixI "his standstill 
xroDision was insxired by the eO.iDalent Celgian legislationI

"he standstill reO.irement does not axxly to the concl.sion ov a s.ccessiDe vranchise 
agreement between the same xarties concerning the same vranchise vorm.lap nor to 
agreements concl.ded with a s.bsidiary or aYliated gro.x comxany ov the vranchiseeI

:omxlementing the vranchisorSs disclos.re obligationsp article 8H3J, k:: establishes 
a d.ty ov inDestigation on the xart ov the xrosxectiDe vranchiseep reO.iring it to ta4e 
s.ch meas.res as are reasonable and eO.itable to aDoid entering into the vranchise 
agreement .nder the inG.ence ov incorrect ass.mxtionsI "his incl.des carev.lly st.dying 
the invormation receiDedp engaging e9xert adDisors where necessaryp and xotentially 
ma4ing inO.iries ov other vranchisees in the networ4I

1s regards the conseO.ences ov breachp Diolation ov the xre-contract.al invormation 
obligations or the standstill xeriod renders the vranchise agreement Doidable based on 
article 8H300 and 6H75)0“ k::I "he vranchisee has three years vrom the moment the 
gro.nd vor ann.lment became aDailable to it in which to inDo4e this remedy )article 
6H,0)J“)d“ k::“I F.rtherp general xrincixles ov xriDate lawp s.ch as attrib.table negligencep 
errorp[10] vra.d and tort xroDide gro.nds vor addressing s.ch breaches by ann.lment ov 
the agreement )in case ov errorp vra.d“ andRor damages )attrib.table negligencep tort“I 
:omxliance with the standstill xeriod can xroDe challenging in xracticep yet obserDance 
is critical giDen the ris4 ov the vranchise agreement being rendered DoidableI

:la.ses in the vranchise agreement

Wenerally sxea4ingp there are three matters vollowing vrom the 1ct that sho.ld be 
addressed in the vranchise agreementH )J“ goodwill )mandatory“P )0“ a xost-contract.al 
non-comxetition cla.seP and )6“ a threshold amo.nt with regard to the right ov consent 
regarding changes to the vranchise vorm.la and iv a vranchisor wishes to oxerate a 
deriDatiDe vorm.laI

1d JI Woodwill

1rticle 8H305)J“ k:: stix.lates that an agreement regarding goodwill comxensation m.st 
be incl.ded in the vranchise agreementI 2t m.st be agreed how it will be determined 
whether goodwill e9ists in the vranchiseeSs b.siness andp iv sop the e9tent ov the goodwill 
and the e9tent to which it is attrib.table to the vranchisorI F.rtherp it m.st be set o.t how 
the goodwill that can reasonably be attrib.ted to the vranchisee is to be comxensated to 
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the vranchisee iv the vranchisor ta4es oDer the vranchiseeSs b.sinessI 2v the vranchisee sells 
its b.siness to a third xartyp the vranchisor is not liable to xay any goodwillI

1d 0I zost-contract.al non-comxetition cla.se

1rticle  8H305)0“  k::  sets  o.t  the  vollowing  reO.irements  vor  a  xost-contract.al 
non-comxetition cla.seH )J“ the cla.se m.st be agreed in writingP )0“ the cla.se m.st 
relate to the same goods and serDices as the vranchise agreementP )6“ the cla.se m.st be 
necessary to xrotect the vranchisorSs 4now-howP )7“ the cla.se may axxly vor a ma9im.m 
ov one year vollowing the termination ov the vranchise agreementP and ),“ the cla.se m.st 
be limited to the area in which the vranchisee oxeratedI

1d 6I •ight ov consent

1rticle 8H30J k:: grants vranchisees a right ov consent regarding changes to the vranchise 
vorm.la and in the eDent that a vranchisor wishes to oxerate a deriDatiDe vorm.la 
)vor e9amxlep a webshox“ iv this is e9xected to haDe unancial conseO.ences vor the 
vranchiseesI 2t is xossible to incl.de threshold amo.nts in the vranchise agreement 
relating to the unancial imxact on vranchiseesp aboDe which the right ov consent axxliesI 
"hese threshold amo.nts m.st be reasonableI 2v no threshold amo.nts are incl.dedp the 
vranchisor will in xrincixle reO.ire consent vor all changes that haDe unancial conseO.ences 
vor the vranchiseesI

W.arantees and xrotection

"he 1ct does not contain sxeciuc xroDisions on g.aranteesI Weneral k.tch ciDil law 
goDerns the xroDision ov g.aranteesp incl.ding xersonal g.arantees and ban4 g.aranteesI 
Coth xersonal and corxorate g.arantees are envorceable .nder k.tch lawp s.b(ect to the 
axxlicable xrotectiDe xroDisions vor xriDate indiDid.als xroDiding g.aranteesI

Tax

”1"

Franchise serDices q incl.ding the right to .se the vranchise vorm.lap brand and 4nowhow 
q constit.te ta9able s.xxlies vor ”1" x.rxosesI 2n a cross-border C0C conte9tp the reDerse 
charge mechanism generally axxliesp meaning the k.tch vranchisee acco.nts vor ”1" in its 
own ret.rn and the voreign vranchisor does not need to register vor ”1" in the Netherlands 
solely on acco.nt ov receiDing vranchise veesI 1 vranchisor and its vranchisees cannotp in 
xrincixlep vorm a ”1" uscal .nityp as vranchisees are generally legally and economically 
indexendentI

•oyalties and withholding ta9
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"he Netherlands does not leDy a general withholding ta9 on o.tbo.nd royalty xaymentsI 
1 conditional withholding ta9 on royaltiesp interest and diDidends does howeDer axxly to 
xayments made to aYliated entities in low-ta9 (.risdictions or in ab.siDe str.ct.resI

"ransver xricing

;here the vranchisor and vranchisee are related xartiesp the terms ov the vranchise 
arrangement q incl.ding the leDel ov any vranchise vee or royalty q m.st comxly with the 
armSs length xrincixle in accordance with the 'A:k "ransver zricing W.idelinesI 1dDance 
certainty on xricing can be obtained thro.gh an 1dDance zricing 1greement )1z1“ with 
the k.tch "a9 1dministrationI

Amxloyer obligations

1 voreign vranchisor that seconds emxloyees to the Netherlands vor training or oxerational 
s.xxort may inc.r k.tch xayroll ta9 and social sec.rity obligationsp dexending on the 
d.ration ov the secondment and the axxlicable ta9 treatyI

Impact of general law

Wood vaith

k.tch contract law is v.ndamentally goDerned by the xrincixles ov reasonableness and 
vairnessp as codiued in articles fH0 and fH07€ k::I "he vranchise-sxeciuc e9xression ov 
this xrincixle q the d.ty to act as a Vgood vranchisorj and a jgood vranchiseej .nder article 
8H3J0 k:: q goes beyond the general d.ty ov good vaith by incorxorating considerations 
sxeciuc to the vranchise sectorI

"his d.ty reO.ires xarties to act towards one another with reasonableness and care 
thro.gho.t the entire vranchise relationshixp vrom the xre-contract.al xhase onwardsI "he 
vranchisor m.st ta4e into acco.nt not only their own interestsp b.t also those ov the 
vranchise networ4 as a whole and the indiDid.al interests ov the vranchiseeI ;here those 
interests conGictp the xarties are e9xected to engage in dialog.e and ma4e gen.ine evvorts 
to reach a m.t.ally satisvactory sol.tionI "he vranchiseep in t.rnp is e9xected to adoxt a 
constr.ctiDe attit.de and to consider the interests ov the broader vranchise chainI 2n the 
conte9t ov recr.iting new vranchiseesp good vranchisorshix means that the vranchisor may 
not be g.ided solely by their own interest in e9xanding the vorm.la b.t m.st also haDe 
regard vor the interests ov its )xrosxectiDe“ vranchiseesI "his general standard is giDen 
v.rther s.bstance thro.gh more sxeciuc obligations regarding invormation sharing and 
cons.ltationI[11]

1rticle fH07€)J“ k:: giDes evvect to the s.xxlementary oxeration ov reasonableness 
and vairnessH a vranchise agreement has not only the legal conseO.ences agreed by 
the xartiesp b.t also those which vollow vrom the lawp .sagep or the reO.irements ov 
reasonableness and vairnessI "his s.xxlementary evvect may ull gaxs in the vranchise 
agreement q vor e9amxlep where no clear arrangements haDe been made abo.t certain 
serDices to be deliDered by the vranchisorp reasonableness and vairness may in axxroxriate 
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circ.mstances giDe rise to an obligation to xervorm certain serDicesI ;here either xarty 
vails to act in accordance with the xrincixles ov reasonableness and vairnessp k.tch xriDate 
law xroDides a range ov remedies dexending on the nat.re and graDity ov the breach in the 
light ov all releDant circ.mstancesp incl.ding the tyxe ov vranchise vorm.lap the d.ration 
ov the relationshixp the degree ov the vranchiseeSs economic dexendencep any .nreco.xed 
inDestmentsp and deDeloxments and xreDailing standards within vranchisingI "his may lead 
to claims vor damages or dissol.tion ov the )vranchise“ agreementI

1rticle 8H3J0 k:: concretises vor the vranchise relationshix what articles fH0 and fH07€ 
k:: xroDide in general termsH that the legal relationshix between contracting xarties 
is goDerned by the reO.irements ov reasonableness and vairnessI 2ts added Dal.e lies 
in its caxacity to colo.r that assessment with vranchise-sxeciuc considerations q the 
inherent str.ct.ral imbalance between the xartiesp the chain-wide interests at sta4ep and 
sector deDeloxments q going beyond the general standard .nder article fH07€ k::I 1rticle 
fH07€)0“ k:: xroDides that a r.le binding on xarties by Dirt.e ov their agreement does not 
axxly to the e9tent thatp in the giDen circ.mstancesp this wo.ld be .naccextable according 
to standards ov reasonableness and vairnessI "his derogatory evvect means that eDen a 
Dalidly agreed contract.al xroDision may be set aside by a co.rt iv inDo4ing it wo.ld xrod.ce 
an o.tcome that is .nreasonable in the light ov all releDant circ.mstancesI 2n a vranchise 
conte9tp this may arise wherep vor e9amxlep a vranchisor see4s to envorce a termination 
cla.sep a xenalty xroDisionp or a non-comxete obligation in a manner that disregards the 
vranchiseeSs legitimate interestsI 1s the ’.xreme :o.rt conurmed in the Leen Ca44er casep 
eDen a vranchisor with a Dalid contract.al right to terminate may act contrary to article 
fH07€)0“ k:: ivp in doing sop it vails to giDe adeO.ate weight to the vranchiseeSs legitimate 
interests q incl.ding the d.ration ov the relationshixp .nreco.xed inDestmentsp and the 
vranchiseeSs dexendent xosition q witho.t ovvering comxensationI "he threshold is highH 
a contract.al xroDision will only be set aside in e9cextional casesI NeDerthelessp article 
fH07€)0“ k:: serDes as an imxortant savety net ens.ring that contract.al arrangements 
cannot be wielded in a manner that v.ndamentally conGicts with the reO.irement ov good 
vranchisorshixI

1gency and distrib.tor model

1 vranchisee who x.rchases xrod.cts vrom the vranchisor and resells them in their 
own name and vor their own acco.nt will not generally O.alivy as a commercial agent 
within the meaning ov article 8H70€ k::I "he vranchisee oxerates as a legally and 
unancially indexendent .nderta4ingp bearing its own entrexrene.rial ris4I 1ccordinglyp 
.nli4e a commercial agentp the vranchisee is not entitled to goodwill indemnity .nder the 
agency xroDisionsI "he stat.tory vranchise goodwill xroDisions ov article 8H305 k:: v.lul 
a xartially analogo.s xrotectiDe v.nctionp altho.gh the legislat.re deliberately chose not 
to adoxt the ma9im.m comxensation cax axxlicable in agency relationshixsp giDen the 
greater ris4s borne by the vranchiseeI

k.tch co.rts haDe deDeloxed an e9tensiDe body ov case law on the termination ov 
long-term relational contractsp incl.ding distrib.tion and vranchise agreementsI "he 
leading xrincixlesp established by the ’.xreme :o.rt and consistently axxlied in lower 
co.rt decisionsp concern the adeO.acy ov the notice xeriod and the xotential obligation 
to xay comxensation .xon terminationI "he Leen Ca44er case[12] as described aboDe 
xroDides an imxortant ill.stration in the vranchise conte9tI

Franchise Law | Netherlands Explore on Lexology

https://www.lexology.com/indepth/franchise-law/netherlands?utm_source=TLR&utm_medium=pdf&utm_campaign=Franchise+Law+-+Edition+13


 RETURN TO SUMMARY

Amxloyment law

k.tch co.rts may reclassivy a vranchise relationshix as an emxloyment relationshix where 
the vact.al circ.mstances demonstrate that the vranchisee wor4s .nder the a.thority 
ov the vranchisorI ’.ch reclassiucation may haDe signiucant conseO.encesp incl.ding 
the axxlication ov xrotectiDe emxloyment law xroDisions and ta9 and social sec.rity 
imxlicationsI WiDen the c.rrent legislatiDe attention in the Netherlands to the distinction 
between emxloyment and selv-emxloymentp this is an area ov contin.ed releDance vor 
vranchise xractitionersI

:ons.mer xrotection

Franchisees are not generally treated as cons.mers .nder k.tch lawp as they act in the 
e9ercise ov their xrovession or b.sinessI

:omxetition law

k.tch comxetition law vollows A/ comxetition law and axxlies consistently the r.les 
deriDed vrom A/ •eg.lation NoI 0500R805 on Dertical restraints and its W.idelinesI "he 
Dertical bloc4 e9emxtion is ov xartic.lar releDance to vranchise agreementsp goDerning the 
xermissibility ov e9cl.siDity cla.sesp non-comxete obligationsp and territorial restrictionsI 
1mong vranchise law xractitioners there is  disc.ssion whether  the 1ct  in  certain 
areas conGicts with comxetition lawI "his was also noted d.ring the cons.ltation 
xhase ov the 1ctI MoweDerp the legislator noted that the 1ct e9ists alongsidep and 
indexendently ovp comxetition lawH the vranchise legislation aims to xrotect the vranchiseep 
whereas comxetition law aims to ens.re evvectiDe comxetitionI "he two regimes oxerate 
indexendently and do not conGict according to legislat.reI[13]

•estrictiDe coDenants

k.ring the term ov the vranchise agreementp non-comxete and e9cl.siDity obligations 
are assessed .nder A/ and k.tch comxetition lawp with xartic.lar regard to the bloc4 
e9emxtion criteriaI

zost-term non-comxete cla.ses are goDerned by article 8H305)0“ k:: as described aboDeI

1n  imxortant  xractical  n.ance  has  emerged  in  recent  case  law  concerning  the 
4now-how reO.irement .nder article 8H305)0“)c“ C;I /nder this article a xost-contract.al 
non-comxete cla.se in a vranchise agreement is only Dalid ivp among other reO.irementsp 
the restriction is indisxensable to xrotect the 4now-how transverred by the vranchisor 
to the vranchiseeI •ecent case law has sharxened how this reO.irement is axxlied in 
xracticeI "he mere e9istence ov a vranchise vorm.la and the transver ov some vorm 
ov oxerational 4now-how is not s.Ycient to s.stain a xost-contract.al non-comxete 
cla.seI "he vranchisor m.st be able to demonstrate concretely that the sxeciuc 4now-how 
transverred is ov s.ch signiucance that a restriction on xost-contract.al comxetition is 
gen.inely indisxensable to xrotect it q and co.rts are axxlying that standard strictlyI[14]

"ermination
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"he 1ct does not xrescribe sxeciuc gro.nds vor xroced.res regarding the termination ov 
vranchise agreementsI "ermination remains goDerned by the general xroDisions ov k.tch 
contract lawI 1 u9ed-term vranchise agreement e9xires .xon the laxse ov its term .nless 
the xarties haDe made arrangements vor earlier terminationI F.rtherp earlier termination 
is xossible based on a breachp .nless the breach does not (.stivy the )conseO.ences 
ov“ termination )article fH0f, k::“I 2ndeunite-term vranchise agreementsp in which no 
xroDisions regarding termination are incl.dedp may be terminated by giDing reasonable 
notice andRor xaying comxensationp s.b(ect to the reO.irements ov reasonableness and 
vairnessI

2t is imxortant to note that eDen iv the xarties haDe agreed .xon a certain termination 
xroDisionp the reasonableness and vairness co.ld oblige the terminating xarty to ta4e into 
a longer notice xeriod andRor ovver comxensationI[15]

;hether this is the case dexends on all the circ.mstances ov the casep s.ch as the d.ration 
ov the collaborationp the e9tent to which the terminated xarty is dexendent on the other 
xartyp inDestments the terminated xarty has made in connection with the collaboration 
that it can no longer reco.xp alternatiDes the terminated xarty has vor selling its xrod.cts 
to another xartyp (.stiued e9xectationsp etcI

"he xrincixal vranchise-sxeciuc xroDisions on termination relate to the conseO.ences ov 
terminationp namely the mandatory goodwill comxensation xroDisions disc.ssed aboDe 
)article 8H305)J“ k::“ and the limitations on xost-term non-comxete cla.ses )article 
8H305)0“ k::“I

kisx.te resol.tion

Franchise disx.tes in the Netherlands are resolDed thro.gh the ciDil co.rtsp with the 
district co.rt haDing (.risdiction at urst instanceI "he legislat.re consideredp b.t declinedp 
xroxosals to grant the s.b-district co.rt (.risdiction oDer vranchise casesp concl.ding 
that the comxle9ity and unancial magnit.de ov vranchise disx.tes warranted the v.ller 
xroced.ral vramewor4 aDailable bevore the district co.rtI

1rbitration and mediation are aDailable as alternatiDe disx.te resol.tion mechanismsI 
kesxite earlier  calls  vrom the sector  vor  a  ne.tral  disx.te resol.tion xlatvormp  no 
sector-wide mechanism has been establishedI 2nterim in(.nctions are aDailable to obtain 
.rgent xroDisional meas.resp vor e9amxlep to restrain a vormer vranchisee vrom contin.ing 
to trade in breach ov a non-comxete cla.se or to xreDent a vranchisor vrom imxlementing 
contested changes to the vranchise vorm.laI

k.tch co.rts recognise and envorce voreign choice-ov-law and (.risdiction cla.sesI 
MoweDerp the Franchise 1ct is ov a semi-mandatory characterH its xroDisions cannot be 
derogated vrom to the detriment ov the vranchiseeI ;here the vranchisee is established in 
the Netherlandsp these xroDisions will axxly regardless ov a voreign law choicep ma4ing 
it imxortant vor international vranchisors to ta4e the 1ct into acco.nt when dravting 
goDerning law and vor.m selection cla.sesI "he Netherlands is a xarty to the New @or4 
:onDention on the •ecognition and Anvorcement ov Foreign 1rbitral 1wardsI

Outlook and conclusions
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"he k.tch Franchise 1ct rexresents a signiucant mat.ration ov the k.tch legal vramewor4 
vor vranchisingI MaDing now been in vorce vor oDer uDe yearsp with the transitional xroDisions 
v.lly e9xired since J Ban.ary 0506p the 1ct has become an established veat.re ov the legal 
landscaxe vor vranchise xractitioners in the NetherlandsI

"he 1ct was designed to address )according to the legislator“ str.ct.ral imbalances 
in the vranchisorqvranchisee relationshix that selv-reg.lation had vailed to resolDep while 
xreserDing contract.al vreedom and room vor innoDationI 2ts vramewor4 axxroach q 
setting minim.m standards while allowing vor sector-sxeciuc Dariation q was chosen to 
accommodate the enormo.s diDersity within vranchising in the NetherlandsI

Loo4ing aheadp the stat.tory eDal.ation cla.se introd.ced by article 22a ov the 1ct reO.ires 
the Uinister ov Aconomic 1vvairs and :limate to rexort to xarliament within uDe years 
ov the 1ctSs entry into vorce on the evvectiDeness and xractical evvects ov the legislationp 
with xartic.lar attention to its evvects on the growth ov the vranchise sectorp the scoxe 
vor innoDationp and cooxeration within the sectorI 1ltho.gh the uDe-year deadline has 
now xassedp no eDal.ation rexort has yet been x.blishedI "his delay is in large xart a 
conseO.ence ov t.rb.lent xolitical deDeloxments in the Netherlandsp comxo.nded by the 
broader geoxolitical deDeloxments that haDe dominated the xolitical agendaI
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